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whether it recognizes the maxim, locus regit actum?* Another
case has aroused much attention. Membership in a German
private limited company (Gesellschap mit beschrankter Haj-
tung) cannot be transferred except by a public instrument.
At a time when this type of corporation had not yet been
adopted in Switzerland, a transfer of such a membership
was made there by simple written contract, under the general
Swiss rule that contracts need no form. A German court
invalidated the contract on the ground of German public
policy discarding the rule, locus re git actum?* Others attained
the same result by the argument that the Swiss law of the
time had no provision at all for this specific type of contract.46
The local law, thus, would only be applicable, if it recognizes
the same kind of contract. This proposition, however, is
strikingly inconsistent with the assumption that parties may
evade the most solemn formalities of the lex causae by
using less or no formality under the law of the place where
they are. In fact, the decision should have been justified
on a third basis. The formal and substantive requirements
of transfer of membership do not pertain to the scope of
obligatory contracts but are a part of the personal law of
the corporation. German law, hence, determined imperatively
the formal conditions of a change in the membership 5 and
contrary to the Reichsgericht, it should not make any dif-
ference what formality is prescribed by the present Swiss
law in the case of Swiss private limited companies.
II. SCOPE OF THE RULES
I. Concept of Formal Requirements
There is practically no doubt that the concept of form
includes the problems whether oral conclusion suffices or
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